
 

 

IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLORADO 

Civil Action No. 11-cv-1350-RM-NYM 

ANDY KERR, et al., 

 

Plaintiffs, 

v.  

JOHN HICKENLOOPER, GOVERNOR OF COLORADO, in his official capacity,  

 

Defendant. 

  

PLAINTIFFS’ BRIEF IN OPPOSITION TO DEFENDANT’S MOTION TO DISMISS 
  

I. Introduction 

Plaintiffs’ claim that the Colorado Taxpayer’s Bill of Rights, Colo. Const. art. X, § 20 

(“TABOR”), is unlawful arises under two distinct provisions of federal law:  Article IV, Section 

4 of the United States Constitution (the “Guarantee Clause”) and the Colorado Statehood 

Enabling Act of 1875, ch. 139, 18 Stat. 474 (the “Enabling Act”).  Under the Supremacy Clause, 

U.S. Const. art. VI, § 2, any provision of state law in conflict with either of these provisions must 

yield to the superior requirements of federal law.  Both the Guarantee Clause and the Enabling 

Act speak to the requirement for all states (under the Guarantee Clause) and Colorado, in 

particular (under the Enabling Act), to maintain a “republican form of government.” 

The question of what is required of Colorado under either provision is a matter for the 

merits phase of this case.  But it is important at this preliminary phase to note that each of these 

provisions of federal law stands on its own.  Each exists independently and has operable effect 

on the state without the other.  The comparable language about republican governance in each 
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has led Defendant erroneously to conflate the two, however.  As demonstrated below,1 for 

standing and substantive purposes, they are distinct.  Plaintiffs may have standing for a 

complaint of a violation of the constitutional Guarantee Clause and separately for a complaint of 

a violation of the statutory Enabling Act. 

Defendant persists in mischaracterizing Plaintiffs’ cause of action and purpose in 

bringing this case.  While Plaintiffs agree with Defendant that TABOR has caused enormous 

fiscal headaches for the state,2 this case is not directed at increasing state or local government 

funding.  Rather, Plaintiffs seek only to restore the fundamental fiscal powers necessary for the 

state and its local governments to fulfill their responsibilities as institutions of a representative 

democracy – to respect the tenets of republican governance required by the Constitution and 

federal statute.  Whether, or how,  those institutions choose to exercise their fundamental powers 

once restored is, as it should be, a matter for our elected representatives to decide. 

Plaintiffs note here and below3 that TABOR has especially and concretely injured the 

governmental entities that have joined this case as Plaintiffs since the Tenth Circuit’s remand on 

June 3, 2016.  It is helpful, therefore, to see the “state” that must maintain republican governance 

as a complex entity comprised of an aggregate of school districts, counties, and special districts, 

and even its citizens, as well as the traditional institutions of state-level government, including 

the General Assembly, the Governor, and the Judiciary. 

                                                 
1See Section on Enabling Act and Branson, infra, at 7-9. 
2This Court may take judicial notice of Defendant’s 2017 State of the State address, available at 

https://www.colorado.gov/governor/news/gov-hickenlooper-delivers-annual-state-state-address-

1, and his Letter to the Joint Budget Committee transmitting his FY 2017-18 budget, available at 

https://drive.google.com/file/d/0B0TNL0CtD9wXTjBnQzRDd25CZE0/view. 
3See Section on Injury and Causation, infra, at 5-7. 

https://www.colorado.gov/governor/news/gov-hickenlooper-delivers-annual-state-state-address-1
https://www.colorado.gov/governor/news/gov-hickenlooper-delivers-annual-state-state-address-1
https://drive.google.com/file/d/0B0TNL0CtD9wXTjBnQzRDd25CZE0/view
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Defendant has also mischaracterized TABOR itself, pretending it did not eviscerate the 

General Assembly’s authority to make fiscal policy, but merely interjected some technical role 

for “the People to ‘accept or reject’ any tax increase, increase in spending beyond certain limits, 

or new issuance of public debt.”4  Defendant would have us believe that TABOR is merely an 

innocuous extension of the pre-existing option under the Colorado Constitution for referral of 

standard legislation to the voters.5  Yet even a casual reading of TABOR’s language reveals a 

complex and elaborate reordering of governing responsibilities, depriving legislative bodies, at 

all levels, of the authority to increase taxes; severely limiting their power to appropriate existing 

tax receipts; and relegating fiscal policy to decision by plebiscite.6 

The sole issue currently before this Court is whether one or more Plaintiffs have Article 

III standing.7  Thus, this brief focuses on standing, both establishing affirmatively the bases for 

Plaintiffs’ standing and rebutting Defendant’s arguments to the contrary.  (The nature of the 

Article III injuries suffered to establish the standing of certain Plaintiffs may also permit a 

preliminary consideration of the constitutional and statutory violations about which Plaintiffs 

complain.8) 

II. Procedural History 

No court has yet determined whether any Plaintiff other than the legislator-Plaintiffs has 

standing.  In its initial decision on July 30, 2012, the District Court found standing for the 

legislator-Plaintiffs, and recognized that, having found standing for the legislator-Plaintiffs, it 

                                                 
4Def.’s Mot. to Dismiss Pls.’ Fourth Am. Compl. for Injunctive & Declaratory Relief (“Motion 

to Dismiss”), ECF No. 156, at 3. 
5Id. 
6See text of TABOR, Appendix A, ¶¶ 20(1), (4), (7) & (8).   
7 Minute Order, ECF No. 153, Dec. 7, 2016. 
8See Section on “inextricably intertwined” infra, at 9-11. 
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need not address the standing of any other Plaintiff.  Kerr v. Hickenlooper, 880 F. Supp. 2d 

1112, 1141 (D. Colo. 2012) (“Kerr I”), vacated on other grounds, 824 F.3d 1207 (10th Cir. 

2016) (“Kerr III”).  In its June 3, 2016 Order remanding the case, the Tenth Circuit directed the 

District Court to determine whether any non-legislator Plaintiffs have standing.  Kerr III, 824 

F.3d at 1217-18.  Since the remand, several new Plaintiffs have joined the case, including boards 

of education, a board of county commissioners, and a special district board.  See Pls.’ Mot. for 

Leave to File Fourth Am. Compl., ECF No. 147, at 1-2.  TABOR has deprived all such 

governmental bodies of their pre-TABOR authority to raise tax rates and to appropriate all 

revenues raised under their existing tax rates. 

III. Standard of Review 

In Kerr I, this Court observed that granting a motion to dismiss “is a harsh remedy which 

must be cautiously studied, not only to effectuate the spirit of the liberal rules of pleading but 

also to protect the interests of justice,” Kerr I, 880 F. Supp. 2d at 1123 (quoting Dias v. City & 

Cty. of Denver, 567 F.3d 1169, 1178 (10th Cir. 2009)) (quotation marks omitted). 

While “[t]he burden of establishing subject matter jurisdiction is on the party asserting 

jurisdiction,” Port City Props. v. Union Pac. R.R. Co., 518 F.3d 1186, 1189 (10th Cir. 2008), 

when, as here, a motion to dismiss presents a facial attack on the existence of subject-matter 

jurisdiction, “the district court must accept the allegations in the complaint as true . . . and 

construe the complaint in favor of [the Plaintiffs].”  United States v. Rodriguez-Aguirre, 264 F.3d 

1195, 1203 (10th Cir. 2001); see also Warth v. Seldin, 422 U.S. 490, 501 (1975) (“For purposes 

of ruling on a motion to dismiss for want of standing, . . . courts must accept as true all material 
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allegations of the complaint, and must construe the complaint in favor of the complaining 

party.”). 

IV. Applicable Law 

To establish standing, a plaintiff must show:  (1) that it has suffered a concrete and 

particular injury in fact that is either actual or imminent; (2) that the injury is fairly traceable to 

the alleged actions of the defendant; and (3) that the injury will likely be redressed by a favorable 

decision.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). 

It is well-established that, when at least one plaintiff has demonstrated standing, a court 

need not consider whether the other plaintiffs have standing to maintain the suit.  Horne v. 

Flores, 129 S. Ct. 2579, 2592 (2009) (“Because the superintendent clearly has standing to 

challenge the lower courts’ decisions, we need not consider whether the Legislators also have 

standing to do so.”).  This principle informed this Court’s original decision on standing; once the 

standing of one party had been established, it need not consider other parties’ standing.  Kerr I, 

880 F. Supp. 2d at 1141. 

A. Concrete injury and causation 

TABOR has directly impacted all Plaintiffs and, in particular, the political subdivision 

Plaintiffs.  All Plaintiffs have suffered TABOR-related injuries that are concrete in nature.  The 

several Resolutions adopted by the political subdivision Plaintiffs in deciding to join this case, 

see Fourth Am. Compl. for Injunctive & Declaratory Relief (“Complaint”), ECF No. 151, ¶¶ 57, 

58, 66, 67, 69, 72, 73, 89, 90 & 91; the Resolutions and the supporting Affidavits are appended 
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to this brief as Appendices B through N.9  All set forth in detail the nature of the injuries that 

TABOR has inflicted on the political subdivision Plaintiffs’ budgetary processes and ability to 

meet their republican responsibilities. 

Under TABOR, the political subdivision Plaintiffs have been forced to depend on 

expensive and time-consuming ballot referenda to meet their budget responsibilities.10  Prior to 

the state’s adoption of TABOR, the political subdivision Plaintiffs had authority, within statutory 

limits, to set property tax mill levies.  After TABOR’s effective date, if year-over-year revenues 

increased more than allowed by TABOR’s revenue or spending cap, the political subdivision 

Plaintiffs were required to reduce the mill levy or refund the “excess” revenues or both.  Denied 

by TABOR of their authority to set property tax mill levies, they have been deprived of the 

essential funding and resources necessary to uphold their constitutional and statutory 

responsibilities.11  This inability is a direct result of TABOR, and is one that is redressable by a 

favorable decision.  Therefore, examined under the conceptual framework of Spokeo, Inc. v. 

Robins, 136 S. Ct. 1540, 1548-49 (2016), Plaintiffs’ injuries meet the criteria for concreteness. 

Moreover, the State, through the Attorney General, has admitted that TABOR constrains 

funding required by the Education Clause of the Colorado Constitution and has, thereby, caused 

injury to the school board Plaintiffs.  The State has further admitted that, because of TABOR, it 

can no longer fulfill the critical constitutional requirement that it educate its children.  See Def.’s 

                                                 
9In a facial challenge to jurisdiction under Rule 12(b)(1), like Defendant’s challenge here, the 

court may consider material referenced in the pleadings that is relevant to standing.  “A court has 

wide discretion to allow affidavits, [and] other documents . . . to resolve disputed jurisdictional 

facts under Rule 12(b)(1).”  Sizova v. Nat’l Inst. of Standards & Tech., 282 F.3d 1320, 1324 

(10th Cir. 2002) (quoting Holt v. United States, 46 F.3d 1000, 1003 (10th Cir. 1995)).   
10See School Board Resolutions and supporting Affidavits, at Appendices B through L.   
11Enabling Act §§ 7 and 14; Colorado Const. art. IX, § 2; see Compl. ¶¶ 30-34. 
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Mot. for Determination of Questions of Law Pursuant to C.R.C.P. 56(h) (the “Lobato Motion”), 

filed by the Attorney General of Colorado, Feb. 25, 2011, in Lobato v. State, Dist. Ct., City & 

Cty. of Denver, Colo., No. 05 CV 4794, at sections C and E.12 

Plaintiffs seek a declaratory judgment that TABOR is null and void, and an order 

prohibiting any state officer from enforcing TABOR.  Such a judgment would allow the 

members of governments at all levels, state and local, in Colorado to vote for rates of taxation 

appropriate to fund needed services and infrastructure.  Relief in that form would redress the 

harm of which Plaintiffs complain: namely, that TABOR’s removal of the power of state and 

local governments to raise tax rates or impose new taxes without separate voter approval is 

unconstitutional under the Guarantee Clause and violates the Enabling Act.  TABOR’s 

prohibition on spending tax receipts above specified limits would also be enjoined, further 

redressing Plaintiffs’ injuries. 

B. Enabling Act & Branson Cases 

In addition to the traditional bases for standing discussed above, Plaintiffs claim violation 

of a federal statute, the Enabling Act, and possess standing to pursue that violation under the 

Supremacy Clause. 

There is strong Tenth Circuit precedent for standing based on the Enabling Act.  See 

Branson v. Romer, 958 F. Supp. 1501 (D. Colo. 1997) (“Branson I”), aff’d, 161 F.3d 619 (10th 

Cir. 1998) (“Branson II”).13  In Branson II, the Tenth Circuit affirmed the District Court’s “very 

careful and thorough” decision in Branson I, which offers insight on standing under the Enabling 

                                                 
12   Plaintiffs submitted a copy of the Lobato Motion as Exhibit A to the Third Amended 

Substitute Complaint, ECF No. 143, but inadvertently omitted it from the Fourth Amended 

Complaint; a copy is submitted herewith as Appendix O. 
13Defendant’s argument that Branson is inapposite is addressed infra, at 13-15. 
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Act.  See Branson II, 161 F.3d at 627.  The Branson I court found that the plaintiffs in that case 

had standing to enforce the terms of the Enabling Act on grounds similar to those asserted here.  

See Branson I, 958 F. Supp. at 1509-11.  The Branson plaintiffs claimed that a Colorado 

constitutional amendment violated the express terms of the provision of the Enabling Act 

relating to the state lands trust.  See id. at 1506.  As in Branson I, Plaintiffs allege that TABOR 

violates the express terms of the Enabling Act requiring a republican form of government and 

that such violation is actionable against the state under the Supremacy Clause.  See Compl. ¶¶ 

100, 105, 110. 

The Branson I court found that the plaintiffs had standing because “[t]he genesis of 

Plaintiffs’ case is that by implementing a state constitutional measure that contradicts the terms 

of the Enabling Act, the defendants have violated the United States Constitution. . . . private 

parties are clearly permitted to maintain actions based on the Supremacy Clause.”  Branson I, 

958 F. Supp. at 1511.  This rationale is particularly pertinent to the Supremacy Clause claim in 

this case.  See Compl. ¶¶ 100, 105, 110. 

Branson II makes several germane observations about the standing of a political 

subdivision to bring a claim against its parent state.  “[W]e conclude that a political subdivision 

has standing to bring a constitutional claim against its creating state when the substance of its 

claim relies on the Supremacy Clause and a putatively controlling federal law. ” Branson II, 161 

F.3d at 628.  The Branson II court further explained, “[d]espite the sweeping breadth of Justice 

Cardozo’s language, both Williams [v. Mayor & City Council of Baltimore, 289 U.S. 36 (1933),] 

and Trenton [v. New Jersey, 262 U.S. 182 (1923),] stand only for the limited proposition that a 

municipality may not bring a constitutional challenge against its creating state when the 
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constitutional provision that supplies the basis for the complaint was written to protect individual 

rights, as opposed to collective or structural rights. . . .”  Id. (citations omitted).  

In affirming Branson I, Branson II provides another precedent to support standing for 

Plaintiffs’ challenge to TABOR.  Under the Supremacy Clause, U.S. Const. art. VI, § 2, TABOR 

must yield to the superior provisions of the Guarantee Clause and the Enabling Act. 

C. Facts Establishing Standing Inextricably Intertwined with the Facts 

on the Merits 

While the Lujan elements of standing are fulfilled through the injuries that Plaintiffs have 

alleged (allegations this Court must presume to be true for purposes of this motion, United States 

v. Rodriguez-Aguirre, 264 F.3d 1195, 1203 (10th Cir. 2001)), an alternative analysis is also 

available.  In a case like this, the issue of standing may be deferred until the merits phase, when 

Plaintiffs present evidence of their injuries, and when the record will have been fully developed.  

“[T]he circumstances of this case present a rare instance in which the standing issue is 

intertwined and inseparable from the merits of the underlying claim.  If the Plaintiffs are correct 

that the Guarantee Clause extends rights to individuals in at least some instances, then the usual 

standing inquiry — which distinguishes between concrete injuries and injuries that are merely 

abstract and undifferentiated — might well be adjusted to the nature of the claimed injury.”  

Largess v. Sup. Jud. Ct., 373 F.3d 219, 224-25 (1st Cir. 2004). 

In Initiative & Referendum Institute v. Walker, 450 F.3d 1082 (10th Cir. 2006) (en banc) 

(“Walker”), the Tenth Circuit explained that “[f]or purposes of standing, the question cannot be 

whether the Constitution, properly interpreted, extends protection to the plaintiff’s asserted right 

or interest.  If that were the test, every losing claim would be dismissed for want of standing.”  

Id. at 1092.  The court “must assume the Respondents’ claim has legal validity.”  Id. at 1093. 
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Reviewing Walker in a subsequent standing case, Day v. Bond, 500 F.3d 1127 (10th Cir. 

2007), the Tenth Circuit explained why standing should be found when the standing inquiry is 

intertwined with the merits of a constitutional claim:  “[I]n Walker, the Plaintiffs’ asserted injury 

and their claimed constitutional violation were one and the same. . . .  Walker mandates that we 

assume, during the evaluation of . . . standing, that the plaintiff will prevail on his merits 

argument — that is, that the defendant has violated the law.”  Id. at 1137 (internal citations 

omitted). 

This is especially true in a Guarantee Clause case where the facts establishing standing 

are so intertwined with the facts that establish the merits under the Guarantee Clause.  The First 

Circuit recognized this in Largess, itself a Guarantee Clause case.  See Largess, 373 F.3d at 224-

25.  While Plaintiffs’ standing is clear under the usual standing analysis,14 this case, like Largess, 

may be treated as one in which the question of standing is “intertwined and inseparable from the 

merits of the underlying [constitutional] claim.”  See id. 

Prior to Walker, the Tenth Circuit used this treatment of jurisdictional facts in an attack 

on subject matter jurisdiction in Shramm v. Oakes, 352 F.2d 143 (10th Cir. 1965).  “Certainly, 

the trial court may gather evidence on the question of jurisdiction by affidavits or otherwise in an 

effort to determine the facts as they exist, [citations omitted,] and based upon the evidence so 

obtained, decide the jurisdictional dispute before trial.”  Id. at 149.  The Tenth Circuit went on to 

cite Land v. Dollar, 330 U.S. 731 (1947), for the proposition that, “where the issue of jurisdiction 

                                                 
14 See analysis in Sections A and B, supra, at 5-9. 
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is dependent upon a decision on the merits. . . .  the trial court should determine jurisdiction by 

proceeding to a decision on the merits.”  Id. at 149 (citation omitted).15  

The Tenth Circuit’s reasoning in its treatment of jurisdictional facts in Walker,  

reinforced by its “inextricably intertwined” jurisprudence and the First Circuit’s Guarantee 

Clause standing analysis in Largess, speaks to the case at hand and offers this Court the 

alternative to proceed and determine (or re-determine) standing at trial. 

D. Injury for Standing Distinguished from the Constitutional Principle 

at Issue 

For purposes of standing, the question before this Court is whether any Plaintiff’s injuries 

have been caused by the unconstitutional law or illegal act about which Plaintiffs complain, i.e., 

TABOR.  The injury itself need not implicate the constitutional standard alleged to have been 

violated, i.e., the requirements of republican governance in the Guarantee Clause and the 

Enabling Act.  See Clinton v. New York, 524 U.S. 417, 428-33 (1998) (no discussion of any 

requirement that plaintiffs’ injuries be linked to violation of the Presentment Clause). 

The Complaint and the various Resolutions and Affidavits passed and submitted by the 

several governmental Plaintiffs make clear that TABOR has undermined the fundamentals of 

republican governance in their jurisdictions.16  The same submissions set forth the particular 

injuries each has suffered due to TABOR’s removal of their fiscal authority, forcing them to 

incur the costs of multiple ballot referenda to carry out their core fiscal responsibilities. 

                                                 
15The Tenth Circuit has used the reasoning of Walker in subsequent constitutional claims to 

establish standing when the jurisdictional facts were comingled with the merits of the claim.  See 

United States v. Sup. Ct. of N.M., 824 F.3d 1263, 1272 (10th Cir. 2016); Citizen Ctr. v. Gessler, 

770 F.3d 900, 913 (10th Cir. 2014); Brammer-Hoelter v. Twin Peaks Charter Acad., 602 F.3d 

1175, 1182 (10th Cir. 2010). 
16See Appendices B through N. 
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The critical distinction here is exemplified by the sequence of Supreme Court decisions, 

first in Raines v. Byrd, 521 U.S. 811 (1997), and subsequently in Clinton, 524 U.S. 417, which 

involved challenges to the constitutionality of the so-called Line Item Veto Act (the “Act”).  The 

Act empowered the President to veto separate items in an appropriations bill and, in doing so, 

violated the constitutional doctrine of Balance of Powers and the requirements of the 

Presentment Clause, U.S. Const., art. I, § 7, cl. 2.  See Clinton, 524 U.S. at 421. 

The Supreme Court held that the plaintiff Members of Congress who brought the Raines 

case lacked standing.  See Raines, 521 U.S. at 829-30.  In so ruling, the Court relied on several 

rationales, including that plaintiffs had an adequate political remedy, that they had not been 

directly injured, that the power given to the President had not yet been exercised, and that the 

case involved a political question that the courts should avoid. 

The next year, in Clinton, the Court decided the merits of the very constitutional 

questions that it had declined to consider in Raines.  In Clinton, the Court recognized that the 

several plaintiffs had been injured so as to establish their standing.  Each plaintiff had expected 

to benefit from an item of authorized expenditure or from a tax benefit vetoed by the President 

under authority of the Act.17  The Court proceeded to the merits and found that the Act did 

indeed violate the Presentment Clause, although it declined to reach the Balance of Powers 

question.  See Clinton, 524 U.S. at 448. 

                                                 
17 Under the expedited review provision in the Act, the Supreme Court directly reviewed the 

District Court’s decision in Clinton.  The District Court’s analysis of the plaintiffs’ standing, 

which the Supreme Court affirmed, provides a detailed treatment of their injuries, analogous to 

the injuries that Plaintiffs suffered here.  City of N.Y. v. Clinton, 985 F. Supp. 168, 174-75 

(D.D.C. 1998), aff’d, Clinton, 524 U.S. 417. 
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Instructive for this case, the Clinton Court was not concerned that the plaintiffs could 

claim no personal constitutional right to compel the President to adhere to the constitutional 

principles they sought to vindicate, and the Court said nothing about it.  It sufficed that the 

President’s vetoes hurt them directly. 

Lest there be any doubt about the rigor of the standing analysis in Clinton, most telling is 

Justice Scalia’s analysis of standing in his dissent.  He asserted that only “individuals” were 

permitted to seek expedited review under the pertinent provision of the Act, and argued that only 

one of the plaintiffs in Clinton was an “individual.”  Clinton, 524 U.S. at 453-54 (Scalia, J., 

dissenting).  According to Justice Scalia, the others therefore lacked standing.  Id.  For a jurist as 

rigorous on standing requirements as Justice Scalia, it is significant that he assumed the plaintiffs 

had an individual, personal stake in the enforcement of the Presentment Clause. 

V. Political Subdivision Standing Doctrine; Prudential Standing Doctrine  

A. Political Subdivision Standing 

Defendant relies heavily on the Tenth Circuit’s opinion in City of Hugo v. Nichols, 656 

F.3d 1251 (10th Cir. 2011) (“Hugo”), to attempt to undercut the authority for the standing of the 

political subdivision Plaintiffs based on Branson I and Branson II.  Hugo did not overrule 

Branson II, however.  This case may be distinguished from Hugo on the basis of several factors 

that demonstrate how this matter is analogous to Branson II.  Most simply, the political 

subdivision doctrine does not apply when, as in this case, a political subunit seeks to enforce a 

federal statutory right over conflicting state law. 

Like Branson, but unlike Hugo, Plaintiffs make a claim under federal statutory law, the 

Enabling Act.  The political subdivision Plaintiffs are therefore identically situated to the 
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plaintiffs in Branson II.  The Branson II plaintiffs were political subdivisions (school districts) 

seeking to enforce rights granted to them by Section 7 of the Enabling Act.  Branson II, 161 F.3d 

at 629.  The political subdivision Plaintiffs here also seek to enforce the rights granted to them in 

the Enabling Act.  Compl. ¶¶ 1, 10, 22, 30, 34, 47-51, 95, 96, 101, 105, 106, & 109-113.  They 

do so through the Supremacy Clause, consistent with the Tenth Circuit’s standing analysis in 

Branson II.  “[T]he school districts’ status as political subdivisions does not disentitle them from 

bringing an action under the Supremacy Clause to enforce the terms of the Enabling Act. . . . .” 

Branson II, 161 F.3d at 629. 

The political subdivision standing doctrine, as the Tenth Circuit described in Hugo, 

removes “certain controversies between political subdivisions and their parent states” from the 

jurisdiction of the federal courts.  Hugo, 656 F.3d at 1255.  The claim in Hugo was a violation of 

the Dormant Commerce Clause, which the Hugo court treated as a “substantive provision of the 

Constitution.”  Id. at 1257.  That factor was determinative in Hugo.  See id. at 1257-58. 

The political subdivision Plaintiffs in this case have standing because they seek to 

“enforce [a] federal statutory right, guaranteed by operation of the Supremacy Clause in the face 

of conflicting state law.”  Hugo, 656 F.3d at 1257 (citing Housing Auth. of Kaw Tribe of Indians 

v. City of Ponca City, 952 F.2d 1183, 1188–89 (10th Cir.1991)).  They do not seek only to “sue 

[their] parent state under a substantive provision of the Constitution.”  Id. 

In Hugo, the Tenth Circuit reviewed Branson II, which also dealt with the political 

subdivision standing doctrine.  In Branson II, the plaintiff school districts were accorded 

standing because Amendment 16 to the Colorado Constitution conflicted with Section 7 of the 

Enabling Act and its mandate for land granted to the state to be used “for the support of common 
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schools.”  Id. at 625-26; Enabling Act § 7.  The Branson II court held that the school districts had 

standing to enforce the rights granted to them by the federal Enabling Act, in the face of 

conflicting state law, through the Supremacy Clause.  Branson II, 161 F.3d at 630.  The Hugo 

court analyzed the holding from Branson at length, and reaffirmed it.  Hugo, 656 F.3d at 1257-

58. 

In addressing the argument that the defendant could claim sovereign immunity under the 

Eleventh Amendment, the Branson II court noted that “a suit against a state official in his or her 

official capacity seeking prospective injunctive relief is not considered a suit against the state for 

Eleventh Amendment purposes.”  Branson II, 161 F.3d at 631.  Hugo advances the point that, 

generally, a state’s political subdivision may not sue the state.  Hugo, 656 F.3d at 1255-56.  But 

it also recognizes exceptions to this rule. 

The factors that were salient in Branson II and recognized as valid in Hugo are present in 

this case.  Plaintiffs, like those in Branson II, seek to enforce a federal statute under the 

Supremacy Clause against a conflicting state law.  They seek to vindicate federal rights that are 

structural and collective, not individual.  The federal law at issue relates to the structural 

relationship between the state and its subdivisions and citizens, and does not provide specific 

benefits or civil rights to individuals.  The political subdivision Plaintiffs here do not run afoul of 

the proscription in Hugo against invoking a “substantive provision of the Constitution” through 

the Supremacy Clause.  Furthermore, Hugo involved what may be seen as a “one-off” 

transactional matter: a water transfer contract dependent on permits and water allocations to the 

City of Hugo by the Oklahoma Water Resources Board.  Hugo, 656 F.3d at 1253-54.   
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B. Prudential Standing 

Defendant also questions Plaintiffs’ standing under “principles of prudential standing.” 

Motion to Dismiss at 17.  The Supreme Court recently clarified two traditional prudential 

standing requirements as Article III standing requirements.  In Lexmark International, Inc. v. 

Static Control Components, Inc., 134 S. Ct. 1377 (2014), it determined that the “zone of interest” 

test is not an aspect of prudential standing, but a constitutional requirement.  Id. at 1386-87.  In 

dicta, the Lexmark court also stated that the prohibition against generalized grievances is a 

Constitutional standing issue, not a matter of “prudential standing.”  Id.  Thus, after Lexmark, the 

only remaining “prudential standing” category recognized by the Supreme Court (and raised by 

the Motion to Dismiss) is third-party standing. 

A plaintiff “generally must assert his own legal rights and interests, and cannot rest his 

claim to relief on the legal rights or interests of third parties.”  Warth v. Seldin, 422 U.S. 490, 

499-500 (1975); see also Allen, 468 U.S. at 751 (described as a “general prohibition on a 

litigant’s raising another person’s legal rights”).  TABOR removes state fiscal power from 

Colorado’s representative institutions and relegates those powers to plebiscitary decision-

making.  Compl. ¶¶ 1, 24, 25, 26, 30.  Plaintiffs seek to assert their own rights, not the rights of 

others, to restore that power. 

The Tenth Circuit has noted that prudential standing review is often unnecessary in 

Supremacy Clause challenges.  See The Wilderness Soc’y v. Kane Cty., 632 F.3d 1162, 1169-71 

(10th Cir. 2011)  (rejecting, on the facts presented, the “zone of interest” rationale, but applying 

the “third party” rights rationale).  In denying Defendant’s original motion to dismiss, this Court 

extensively considered and rejected the applicability of prudential standing principles as a bar to 
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Plaintiffs’ standing.  Kerr I, 880 F. Supp. 2d at 1139-41.  In the interlocutory appeal of that 

ruling, the Tenth Circuit again rejected Defendant’s prudential standing argument.  Kerr v. 

Hickenlooper, 744 F.3d 1156, 1172 (10th Cir. 2014) (“Kerr II”), vacated on other grounds, 135 

S. Ct. 2927 (2015).  None of the subsequent decisions in this case call into question the courts’ 

prior rulings on prudential standing.  The issue was neither raised nor discussed in either the 

denial of en banc rehearing, Kerr v. Hickenlooper, 759 F.3d 1186 (10th Cir. 2014), in the 

proceedings before the Supreme Court, Kerr v. Hickenlooper, 135 S. Ct. 2927 (2015), or in Kerr 

III.  

VI. Conclusion 

Plaintiffs and, in particular, the political subdivision Plaintiffs, have pled facts (which 

must be assumed to be true), and made claims under applicable federal constitutional and 

statutory provisions that establish their standing to challenge TABOR.  TABOR has caused 

Plaintiffs to suffer concrete and particularized injuries, and the invalidation of TABOR would 

remedy those injuries.  None of the bars to standing that Defendant proposes withstands analysis. 

WHEREFORE, Plaintiffs respectfully request that this Court deny the Motion to Dismiss.  
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Respectfully submitted this 14th day of February, 2017. 

/s/ David E. Skaggs  
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sclark@bhsf.com 
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Appendices 

A. Text of the Colorado Taxpayer Bill of Rights 

B. Resolution of Board of Education of Boulder Valley School District Re-2 Board Of 

Education 

C. Resolution of Board of Education of Cheyenne Wells Re-5 School District Board Of 

Education 

D. Resolution of Board of Education of Colorado Springs District 11 Board Of Education 

E. Resolution of Board of Education of Gunnison Watershed Re-1J School District 

F. Resolution of Board of Education of Pueblo County School District 70 

G. Resolution of Board of Education of Pueblo City District 60 

H. Affidavit of Phyllis K. Sanchez, President of Board of Education of Pueblo City District 

60 

I. Resolution of Board of Education of Poudre School District 

J. Affidavit of Cathy Kipp, President of Board of Education of Poudre School District 

K. Resolution of Board of Education of Denver County Public Schools Board Of Education 

L. Affidavit of Mark Ferrandino, Chief Financial Officer of Denver County Public School 

District 

M. Resolution of Board of County Commissioners of Boulder County 

N. Resolution of Board of Directors of Gunnison County Metropolitan Recreation District 

O. Def.’s Mot. for Determination of Questions of Law Pursuant to C.R.C.P. 56(h), filed by 

the Attorney General of Colorado, February 25, 2011, in Lobato v. State, Dist. Ct., City 

& Cty. of Denver, Colo., No. 05 CV 4794. 

 


